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Dear Ms. Duvall: 


Amazon.com.dedc LLC ('’Amaz on" or the "Company ") provides this statement of position in 
response to the charge filed byEQK^^^^^HH in the above-referenced case. The Company 
understand4j3Qy^^HI| to alleg^fiara mazorHia?v iolated Section 8(a)(1) of the National Labor 
Relations AcHfn^^y) by terminating emplo yment in retal iation for||^| allegedly 

engaging in protected activity by making complaints , 
rates. 


about 


(b) (6). (b) (7)(C) 


and about productivity 


As explained in more detail below 
dismissed, absent withdrawal, 
and maintain, with any consistency^ 
from outside the facility and apply 

whom 

numoe^^a^i^Dmt^wnatsoeve^o modify'pri 
automatically generated notices from the system, but recognized the error in policy application and 


allegations are without merit and should be 

_ ermination was based on ^ repeated failure to meet 

production rates. Notably, the production rates are set 
’ffie enti re facility, n ot just a single employee. Additionally, 
apparently claims manipulate^! 
ion rates. In fact, received two 


(b) (6), (b) (7XC) 


receiving re-trains as 


contacted HR to have the error corrected, which resulted in j 
opposed to terminations. Further, the criteria for receiving a production related notice is entirely 
objective - the production system generates all production related warning and termination notices 
automatically with no input from supervisors. 


Finally, alleged protected concerted activity, was neither protected nor concerted. All 

°fH con W>inf^entered around |j| own irritation withO^^^^ and^Jown concerns with |p| 
inability to keep up with facility-wiae productivity rates. Tnere is no evidence that^^ complaints 
were o n behalf of S 3 fellow co-workers or thai|jj| was a spokesperson for|jjJ co-workers. Put 
simply, B^y^^fdinability to meet production rates was the reason, and only reason, foi^| 
terminatiornrorrWmazon. 
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FACTUAL BACKGROUND 


I. Amazon 


A. Overview 


Amazon operates websites that sell various products, including books, electronics, CDs, DVDs, and 
apparel. Amazon packages and ships products from warehouses called Fulfillment Centers, 
operated by Amazon. Amazon operates numerous Fulfillment Centers in North America, including 
one in Baltimore, Maryland known internally as "BWI2." 

B. Productivity and Performance Management 

Amazon prides itself on providing quality and efficient service to its millions and millions of 
customers around the World. Once a customer places an online order, it is routed to the 
warehouse closest to the order delivery address for fulfillment. Associates receive the orders and 
must review and fulfill the order by locating all items on the order, scanning the items to ensure all 
items are accounted for on the order and place the items in a box or other shipping container for 
shipment to the customer. Associates must be detailed and efficient in processing each order. In 
order to ensure that associates are processing orders as efficiently as possible, Amazon developed 
a proprietary productivity metric for measuring and weighting productivity of each associate. The 
metric system is used at all North American fulfilment centers and sets forth a standardized metric 
based on several weeks of quality performance data across North America. The productivity rate is 
also based on a metric applied at all North American fulfillment centers and is evaluated quarterly 
to make modifications as necessary. 

Each Wednesday, facilities hold quality and productivity performance reviews to review data from 
the prior week. In order to measure performance fairly and consistently, metrics are reviewed 
across the entire building. While managers can provide feedback on productivity rates for their 
respective departments, the productivity rate is the same for every associate during the timeframe 
reviewed. 1 Any determination to modify productivity rates is made by mangers outside the facility. 
Importantly, individual site managers do not have the ability to set or manipulate production rates, 
and rates are based on purely objective goals. 

Amazon's system tracks the rates of each individual associate's productivity and automatically 
generates any warnings or terminations regarding quality or productivity without input from 
supervisors. 2 Any system feedback or automatically generated warnings or termination notices are 
required to be provided to associates within 14 days. If the feedback is not provided for any 


1 New employee s have a dec reased productivity expectation until they have a certain amount of 

experience^^^^^S notices all came after H initial break-in period, aside from the verbal 
counseling p^celvecnn 2017 flagging productivity concerns forjjj|^ 

2 The system also tracks an associates Time Off Task (TOT). The system keeps track of gaps in 

scanning, and generates reports based on those breaks. Once a day supervisors review the 
report and deliver the TOTs to the associates to discuss why they were off task. If an 
associate has a reasonable excuse, such as a bathroom break, the supervisor can exempt the 
warning. Warnings for TOT are based on the following: 30 minutes - 1-hour TOT = 1st 
written warning; 1 hour-2 hours = final written warning; 2 hours + = Termination. 
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reason, i.e. associate or manager on vacation or the facility is at "peak" operation level, 3 the notice 
expires and is no longer valid. Similarly, the ADAPT (Associate Development and Performance 
Tracker) allows for notices to be exempted in the system if there is a delay in delivering feedback, 
lack of work, mechanical issues, etc... which created some barrier that prevented the associate 
from being successful. While managers have no control over rates, they can override the 
automatically generatednoti ces in ordertoexempt or override the notice if a policy was applied 
incorrectly, as^^H|H|[did twice for^^^HL If an associate receives two final written 
warnings or a totaR^T^/ritten warning^itnin a rolling 12-month period, the system 
automatically generates a termination notice. 


II. 


Employment with Amazon 

A. Employment History 



was hired as a temporary/ agency w orker into a fulfillment c enter s upport role a t the 
fulfillment Center ("facility") on|fifitM, 2017. On 
assignment w as complete and ||| employment was terminate' 

2017 as a fulfillment associate. In this role 
(Ta fulfillment associate 



(b) (6), (b) (7)(C) 


_ reported toj 

was responsiofe for reading and deciphering 
customer orders, locating merchan^iseTo^rders, picking the merchandise from various locations 
in the warehouse, scanning the items and packing the items for shipping to customers. In this 
role, efficiency and productivity are the key to success. 


B. 


Productivity History 



receiv ed a verbal coaching from pEyjugjtt] regarding 
2018, 4 ©J^jj^H received EJ firstwnue^/arning. At'tnat 
productivity rat^or 4 out of tne prior 6 weeks, with H31 overall 
fie goal. (See Exhibit "A"). On [QltiMPiU received 



On|||gra|j|j£], 2017, 
proo uctlvlt^at es. On 

time Halil failed ® 

rate reaching only 66.35% _ _ 

second written warning. At that timeEQIQ^^H failed to meeYIHpJrocIu&ivTi^raf^h any of the 
6 weeks, with [^ average overalfrati^teaching 88.88% oftne goal. (See Exhibit "B"). On 
received a final written warning. At that timo again failed to meet 

in any of the prior 6 weeks, withfSI overall rate ro^nuting reaching 88.86% 
and HU packing singles rate reaching 82.62%. (See Exmbit ”C"). On was 

terminated for failure to consistently meet 021 productivity rates since'^^^^^^^Ru^start 
date. (See Exhibit "D"). 


termination through the internal appeals process and was reinstated on 
'The appeais'committee determined that the termination shou ld be rever sed because 
had not been provided any re-trainings prior toQSI termination. 5 was returned 


3 Peak times occur several times a year, but most often around the Christmas Holidays or around 

Amazon Prime Day (Amazon's biggest, global shopping day held once a year exclusively for 
Prime members. Prime Day started on July 16 of this year). 

4 The document was created on January 22, but generated on January 17. All dates herein 2018, 

unless otherwise stated. 

5 This is actually inaccurate. As jS|j§Xj2fl acknowledged himself in^| July 1 letter to Human 

Resources (See Exhibit J infra jTTlSTreceived a re-training in February 2018. However, due to 
an error in paperwork processing, the re-training was not reflected in EM AD APT profile. 
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to wor k with an exempted termination and a mandatory re-train. Upon SjjJreturn to worljj^ 
received the required re-train on April 16th. During the retrain, tne trainer encouragec 
to scan items beforejSj placed them in the box in order to increase 351 efficiency, butf 
refused noting thatHSlpreferred to do it S3] way (place the items in tne box first, take tJTem 
our or the box and scan them, then place them back in the box) and that 331 way was faster for 
321. (See Exhibit "E"). 6 32I31^H again missed the produ ctivity rate go al, and the s ystem 
a'utomatically generated a temwiation notice forjfilj^X^H, but becauserecognized 
that the application of a termination was incorrecofi^approached HR ancfnotatecnn ADAPT that 
the incorrect policy was applied. As a result, [3l32LjBreceived an additional retrain on May 
22nd. During that training, the trainer noted tnatjQXS^fl continued to place items in the box, 
then remove them to scan, th en p lace them back in tn^ox! How ever, the tr ainer did not think 
that this process was slowing SMdown. The trainer did note that |2E2I12| was struggling with 
equipment such as the tape macRine and encouraged||| to overcome^^equipment barriers and 
ask to move to another station if issues persisted with equipment. (See Exhibit "F"). 


On received a first written warning. At that timej^£UUHI failed to meet ^ 

productivity rate fo^5 of the prior 6 w eeks, with^J overall rate reaching 9?!b5% of t he goal. (Se e 
Exhibit "G"). Onjj^|^9 received a second written warning. At that timejT^ 

failed to meetjHlgoairor 5 or tn^rior 6 weeks withal pack singles rate reaching a mere” 
72.01% and 321*cutting meeting 93.0 4% of the rate, (bee Exhibit "H"). The system generated an 
additional termination for^iy^^H on July 1 8, but becau se Amazon Prime Day was just 
completin g the facilit y was on peak" time and32y^^Uy determined it was not a good week to 
terminateTherefore, HJ allowed tne termination notice to expire in the system. As 
received over six warnings in the past 6 months, the system automatically 


generated an additional termination notice for 
to me et the goal for 4 out of 6 weeks, with 
point, 3213131 was terminated. 

r IS2H3MH 



rate reaci 


on 

ring 


I. At that time, 
(See Exhibit v 


failed 


is 


C. 


Complaints to Human Resources about 


On July I'lgKl su bmitted a 4-page letter to human resou rces noting that [31 was there to 
imptainogair 


"file a comp 
noted that 
that 



against 

fef _ 

the paperworl 


(See Exhibit "J ). The letter 
arch termination. 321 also noted 


_ ost tne paperwork tor 

additional retrain in May. In the letter, 
mish andling 

did. ended the letter with a summary: 



April re train and as a resultwas forced to do an 

noted tha1^| felt someone in management was 
numbers and that other"managers gave 321 compliments, but 1313131111 never 


I am writing this complaint and reporting y| 3131 tt|S] not only for 321 rude and 
disrespectful attitude, but for also false accusation^Dout my rates, ome off task, 
and being aiyKJK^^^H who makes wrongful decisions towards me. I've 
had problem^ifr^^^^^^^Tand whatB 21 did in the recent month. Therefore, I 


6 Unfortunately, this paperwork was not processed qui ckly enough and the sys tem genera ted an 
additional termination notice, discussed infra., f°rj3l3^^H. As a result, |3l3j^H was 
given an additional re-train. It is important to note tna^^rains are not aisciplma^ in nature. 
In fact, they are used to encourage and assist associates in reaching the productivity goals. 
Even if there is no system generated notices, associates can request re-trains with no 
negative impact on their evaluations whatsoever. 
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wished to have these writtens exempt and to have 
reported. 


(b)(6), (b) (7)(C) 


wrongful actions 


On July 23, [010X^1 wrote another letter entitled "Amazon Ap peal of Term ination" and 
submitted it to numan resourc es. (See Exh ibit "K"). In the letter [010X09 re stated most of the 
same complaintsSSj had about[J9|^^|m in letter of July 1, i^luain^hat^||ySgUI] never 
complimented [Blwork, thatfljflpelieve ^i manager was mishandling [0| rates, ancnnalSl was 
mistreated ano wrongfully terminated byjg||H^^. 

Both documents were contained in the appeals com mittee package and were f ully considere d by 
the appeals committee in its review of^y^^^ffl ter mination. N otably, all of 
complaints focused solely on|j|| persona^npe^moutjjg^^^ffl. 

n aaiOMOIlil internal Appeal 


Upon termination employees have the option to appeal the decision to the General Manager of the 
facility or to an appeals panel of their pe ers. [0I0X^J chose to hav^jjj| termination reviewed by 
a panel of||| peers. The panel reviewed ^^yjB^performa nee documents (See above Exhibits 
A-I) as well'as|S1 two letters to human resourc eMSee Exhi bits J and K). The panel met, 
thoroughly considered all information related to[0y^^Uffl complaints and termination and 
unanimously de cided to up hold the termination on Augusw. (See Exhibit "L"). The panel 
determined that[1210201 was not consistent with [01 performance and had more than 6 written 
warnings in a 365-aaycalendar year. The panel also* n oted that [01 0X09 attributed one ofJSI 
low performances to being ill, and a panelist noted that[010^^B snoulcfliave taken time on - * 
whenEIdid not feel well to avoid impact on[0] rates. 

r/TTW r731 


Shortly after receiving the panel's determination, [0I0^^| filed the instant Charge on August 1, 
2018. 


DISCUSSION 




did Not Engage in Protected Concerted Activity 


There can be no violation of the Act when, as in this case, did not engage in any 

protected concerted activity. *“ 


Based on the fact ual record, it is clear that [010X09 is attempting to shoe horn B jU "complaints" 
aboutinto an NLRA violation, yj attempts this feat by asserting thauSl repeated 
personal complaints about producti vity rates*, an d [01 apparent inability to meet them, were 
protected, concerted" activity. YpHOIOMOIM anegations, and the factual record, reveal 

(IDUiilliM 
InRMI 
ailing to me 


absolutely n o evidence that 
complain fr<-> [QIOMOIBI each 


complaints were anything but)0l own. iialuMPiM did 
time USB received a verbal or written notice about failing to meet 
productivity rates, but such complamrs were never concerted in nature. [010X^9 complained 
that jiffl was working in other areas, and not just packing, sojjjHnumbers wei^lo? correct. jj||. 
[0109 explained to [010^^9 time and time again, that anytime |HJ was logged into a station 
peiTorming packing for bnours, the system would apply productivity rat es tojj jMand that if was 
not in packing for at least 5 hours the system would not apply the rate. never 

complained about[01j co-workers, or even mentioned tha t other co-w orker s we r^iaving problems 
with rates. [010X^9 a lso noted ir|0 B July 1 letter, thatD0I0MyiI(] gave 01 "time off task" 
notices (TOTj/ou^natrailed to note is thatjjgjy^^^^ias nofnlng to do with TOTs 
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because they are automatically monitored and generated by the system, just as the productivity 
rates are. 


in 


In Meyers Industries, 281 NLRB 882 (1986) ("Meyers II'), the Board explained that "to qualify as 
[concerted activity], [individual action] must appear at the very least it was engaged in with the 
object of initiating or inducing or preparing for group action or that i t had some r elation to group 
action in the interest of the e mployees." I d. at 887. A close read two letters to 

show that every single complam^aged byj 
1 rates, ancflJWneed for compliments fror 

_spoke on behalf of them. EveiTTT others 

separately expressed a similar point of view,"FFiat alone is not enough to make the activity 
concerted. See Meyers Industries, Inc., 268 NLRB 493, 498 (1984) ("individual employee concern, 
even if openly manifested by s everal emp loyees on an individual basis, is not sufficient to prove 
concert of action."). Tellingly, never once indicated in|2| letters to human resources 

that EH was speaking on behalr onS^^workers or thatQSl co-wo‘rkers felt the same way as 03] 
did. Additionally flal never gave examples of [QlQXguStreati ng a co-worker badly, or that other 


human resources concerning [ 
the letter related only to jjjU numbers, ^ 
Additionally, no employees indicated that 



co-workers were upset about productivity rates. 


address ed personal gripes and excuses foi 
claims in 031 letter concerning 
repeate 





letters and verbal complaints 


inability to'meet production rates. Contrary 


, the only person responsible for 
:o reach the productivity goals. 


tdSl. 

. imB 

iinatioi 


termination, 


and productivity rates were the quintessential personal gripe. 



Based on the totality of the circumstances complaints aboutjgj|jjj|g||y and 

productivity rates were not protected concentecnictivity. 


II. was Terminated for|jj^ Repeated Failure to Meet Productivity Rates 

Even ifimiaa had engaged in protected, concerted activity, which |2| did not, and had that 
activity contnouted to|jj] termination in any material way,||| repeatecitailure to mee1^| 
productivity rates wouia nave resulted in^j termination in any event. 


A. Relevant Section 8(a)(1) Legal Framework 


Given that Amazon is alleged to have retaliated against afterH3| engaged in some 

protected, concerted activities, the Board's Wrig ht Line test applies here.‘In other words, the legal 
question is what motivated Amazon to terminate P rotectec * concerted 

activity, or Amazon's legitimate business concerns oveTM^^j^tt repeated failure to meet 
productivity rates. * 


In order to show unlawful discrimination, there must, at a minimum, be protected activity, 
knowledge of that activity by the employer, and employer animus or hostility toward that activity. 
See Columbian Distribution Servs., Inc., 320 NLRB 1068, 1071 (1996); Wright Line, Inc., 251 NLRB 
1083, 1089 (1980), enf'd 662 F.2d 899 (1st Cir. 1981). Additionally, a Section 8(a)(3) violation 
necessarily depends on a causal connection between the employee's protected activities and an 
adverse employment action. See P.W. Supermarkets Inc., 269 NLRB 839, 840 (1984). 


If the General Counsel is able to meet these evidentiary burdens, the employer may still defend 
the charge "[by] asserting a legitimate reason for its decision and showing by a preponderance of 
the evidence that the legitimate reason would have brought about the same result even without 
the illegal motivation." Cardinal Home Prods., Inc., 338 NLRB 1004, 1008 (2003). 
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R Fnr PH °d i n No Concerted Activity Wh en Rai sed "Personal Gripes" 

Over Proauaivitv Rates. 

As noted above, the charge can be dismissed for want of concerted activity. ongoing 

complaints about productivity rates, whether raised in one-on-one or while on tn^aclli^ floor at 

H work station, were not "concerted" or designed for "mutual aid or protection." The Board 
arly distinguishes employee communications made for their own individualized purposes from 
efforts to promote group action and group complaints. As the Board has held, an employee's 
conduct "must be both concerted and engaged in for the purpose of'mutual aid or protection.'" 
Fresh & Easy Neighborhood Market, Inc., 361 NLRB No. 12, slip op. 3 (2014). These requirements 
are "separate but indispensable" elements. Id. And both are analyzed under an objective 
standard. Id. 


As applied here, the Region should find that the alleged concerns with productivity and with 
raised byH - ^ 
standardized productivi 



are limited to the perso nal gripes related to|jJ inability to meet' 
ar,H ,A,ifh [(3Iia "* 3IMI - and that's it. There is no evidence tha® 


spoke on behalf of any 
their spoke^ijH On this 
mafaci 


rates and with 

co-workers, or 



at any 


of El 

- 

mss ch 


co-workers intended for 


asis, the Region can dismiss cne charge for want of a 



fundamental prima facie element - protected, concerted activity. 


C. Were a PrimaFacieCase Found. Amazon Had a Legitimate Business Reason for 

Torminatinr^y^^^^ Fmplnympnl- 

Even ifm|| could establish a prima face case under Wright Line (which |jj| cannot), the 
Company wouTcffiave terminated (HI regardless of El alleged protected concerted activity. See 
Virginian Metal Produ cts Co., 306 NLRB 257, 259 (19^2). As explained above, the decision to 
terminateEJE^^H would have "taken place even in the absence of protected conduct," which is 
a complete aerens?to an alleged Section 8(a)(1) violation. Wright Line, 251 NLRB at 1089; see 
also Cardinal Home Prods., Inc., 338 NLRB 1004, 1008 (2003) (stating respondent may defend the 
charge "[by] asserting a legitimate reason for its decision and showing by a preponderance of the 
evidence that the legitimate reason would have brought about the same result even without the 
illegal motivation."). 


Further, the Board in Wright Line noted that "our task in resolving cases alleging violations which 
turn on motivation is to determine whether a causal relationship existed between employees 
engaging in union or other protected activities and actions on the part of their employer which 
detrimentally affect such employees' employment." Wright Line, 251 NLRB at 1089. To prove 
discriminatory discharge, the General Counsel must establish '"that the employee was discharged 
for his union activities or membership—that but for his union activities or membership, he would 
not have been discharged.'" Concepts & Designs, Inc., 101 F.3d at 1245 (quoting Mead & Mount 
Constr., 411 F.2d at 1157). See also Nichols Aluminum, LLC v. NLRB, 797 F.3d 548, 555, 2015 BL 
260209, 6 (8th Cir. 2015) (Court held that the Board misapplied the Wright Line standard and 
failed to analyze causation properly). 


The Company terminated because El repeatedly failed to meet productivity rates. 

Amazon consistently terminate^ulnllment center associates for failing to repeatedly meet the 
standardized productivity rates. In fact, Amazon has terminated hundreds of employees at the 
BWI2 facility alone since August 2017 for failure to meet productivity rates. (See Exhibit "M"). j|j|. 
Ij^fkjj^was terminated previously for failure to meet productivity rates, and after two re-training*s 
ana numerous additional warnings, Amazon terminatecEjmS^ltj] for the same reason it has 
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terminated hundreds of other employees without regard to any alleged protected concerted 
activity. 


Further, as noted above, the syst em, notpI ffi^^B, monitors and genera tes any productivity 
related notices. At no ti me we re (jS^S^Gufcomplaints aboutjQ£|X^H considered as a part of 
the decision to terminate ||M Thei^^imply no basis for ^^^^^laim that the cause of jjj|| 
termination - failure to re peatedly meet productivity goal s - wa^ret extual. Further, there is no 
causal conn ection betw eerfliHljffljflUH complaints about O^USSSOand the Company's decision 
to terminatd^y^^ltfl. The company would have terminatemulw^^fl regardless of any 
alleged protectec^oncerted activity. “ 


CONCLUSION 

charge is entirely without merit and fails to allege even a prima face case under 
Wngn^ne. Therefore, the charge should be dismissed, absent withdrawal. 

Should you have any questions or need any additional information, please do not hesitate to 
contact me. 


Best regards, 


/s/ Crystal S. Carey 


Crystal S. Carey 
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